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E-Discovery and Protective Order : On the Non-disclosure
Cases of Electronically Stored Information
Harumi TAKEBE
This article considers and analyzes the interrelation between E-discovery
and the protective order in the civil procedure of the United States of
America. It is well known that computer and the electronic technologies has
swept over the business as well as civil life today. It has overridden the old
method of information and the communication technology even including the
legal materials and matters.
Because majority of the evidence in civil trials is digitally stored informa-
tion today, the parties in lawsuit shall understand the computer system and
the data storage practice more than before. The computer technology system
including the digital evidence becomes more complicated and technical to
handle. Most lawyers and house counsel, however, are used to be trained
only on the paper documentation and presentation. In the context of law suit
the complexity of discovery today turns out to be more burdensome and
costly to deal with digital information. Not only in a commercial suit, but also
in an administrative litigation such discovery deals with a large quantity of
electronically stored information even to include secret business record and
information. The discovery which includes electronic mail and the other
electronic document in the computer of the parties is known and described
as “electronic discovery” or “E-discovery”.
On the E-discovery, a part of the Federal Rules of Civil Procedure was
amended and adopted in 2006 for the method of discovery procedure mainly
focused upon ESI. By this amendment, all electrons including, but not limited
to, an electronic information, an experimental data, an accounting data, a
computer aided design and the file of the computer aided manufacturing, a
website, a server and the network storage shall be subject of the electronic
information discovery. The electronic mail, an instant message, document
software or statistics software, and electronically preserved data are not ex-
ception of such subject of E-discovery.





















All parties in the lawsuit are to observe and comply with a severe sanc-
tion / punishment for the accidental / intentional cancellation of ESI related to
the lawsuit or the government investigation. The responsibility occurs if the
court approves and determines the procedure after a suit or the investiga-
tion. If disposal of ESI occurs after filing a suit, such punitive sanction will
occur.
In the case of the electronic information disclosure, the object of discovery
is extended to all ESI documents and stored ones. Thus even Japanese enter-
prises doing business in the United States may not refuse to produce an elec-
tronic information preserved in a computer and the server of the main office
when it is required in the lawsuit in the United States. If it is exposed that
the storage of such an electronic information had willfully and knowingly
destructed or canceled, the “adverse inference instruction” is given to the
jury that will have a significant influence on the verdict. The examination of
ESI will be required also considerable costs.
On the other hand, it is necessary for both parties to protect confidential
information to be revealed unintentionally to the opposite party. To avert re-
vealing unnecessary information, particular information shall be protected be-
forehand as non-disclosure in accordance with confidentiality by claiming
“protective order” to the court. To utilize in camera procedure is also useful
to limit a way of the disclosure. Therefore, for document holder, care for pol-
icy concerning to the related electronic information, management, preserva-
tion and a detailed check becomes unavoidable.
This article, therefore, analyses the background of 2006 amendment of
FRCP, discusses cases related to E-discovery and examine “protective
order” case. The article has following structure :
Chapter1 : Introduction
Chapter2 : Current State and Development of E-discovery in the United
States
1. Outline of the Federal Rule of Civil Procedure Revision in 2006
2. Important Judicial Precedents that Influences Law Revision







(1) Influence Given to Improper E-discovery and the Lawsuit
―Coleman Holding, Inc., v. Morgan Stanley Co., 2005
Extra LEXIS 94 (Fla. Cir. Ct. Ma. 23, 2005).
(2) Problem of Cost of E-discovery and Insincere Correspond-
ence
―Zubulake v. UBS Warburg LLC, 217 F.R.D. 309 (S.D.
N.Y. 2003).
Chapter3 : Protective Order in E-discovery
1. Alcon Manufacturing, Ltd. v. Apotex, Inc., 2008 U.S. Dist.
LEXIS 96630 (S.D. Ind. 2008).
2. Capital Records Inc., v. Noor Alaujan, 2009 WL 1292977 (D.
Mass. 2009).
Chapter4 : Conclusion
